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Abstract
Confidentiality and disclosure of information in the public interest present difficult dilemmas 
for healthcare practitioners and call for clear legal and regulatory guidance. The common law 
duty of confidence, and established exceptions to it, are shaped by medical practice and detailed 
guidance produced by the General Medical Council. Guidance issued by other healthcare 
regulators in a highly fragmented environment is at best unclear and at worst inaccurate. This 
article assembles and justifies a framework of evaluation against which regulators’ guidance can 
be assessed, focussing on the specific issue of when the duty of confidentiality can be set aside 
in the public interest. Comparison of statutory regulators’ guidance reveals wide variation which 
creates uncertainty for practitioners confused by inconsistency between guidance documents. 
The results of this analysis raise questions about the relationship between common law and 
regulatory guidance, in particular, whether it is appropriate to recognize different standards for 
different healthcare professions. This article argues that there is an opportunity to correct this 
anomaly and ensure appropriate consistency as part of a wider review of healthcare professional 
regulation.
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  1.	 A.H. Ferguson, ‘The Role of History in Debates Regarding the Boundaries of Medical 
Confidentiality and Privacy’. Journal of Medical Law and Ethics 3(1–2) (2015),  
pp. 65.

  2.	 For example, see BMA, Confidentiality and disclosure of health information (1999) and more 
recently, BMA, Confidentiality Toolkit: A Toolkit for Doctors (2021), at https://www.bma.
org.uk/media/4283/bma-confidentiality-and-health-records-toolkit-july-2021.pdf (accessed 6 
November 2021).

  3.	 Confidentiality obligations owed by doctors outside therapeutic relationships are not treated 
separately by regulatory guidance, although there are additional layers of complexity. See 
J. Tamin, ‘What Are “Patient Secrets” in Occupational Medicine Practice? Privacy and 
Confidentiality in “Dual Obligation Doctor” Situations’, Medical law International 15(1) 
(2015), pp. 19–48. Different arrangements apply where individuals may disclose informa-
tion when acting on behalf of an organisation and are outside the scope of this analysis. For 
example, the Care Quality Commission, the independent regulator for healthcare and social 
care in England, has a code of practice on confidential personal information. Care Quality 
Commission, ‘Code of Practice on Confidential Personal Information’, 2016, https://www.
cqc.org.uk/sites/default/files/20180419%20Code%20of%20practice%20on%20CPI%20
with%20GDPR%20and%20IRMER%20updates.pdf (accessed 6 November 2021). The 
extent to which disclosure can be made to other healthcare professionals, though of signifi-
cant practical importance, also lies outside this analysis.

  4.	 T. Beauchamp and J. Childress, Principles of Biomedical Ethics (Oxford: Oxford University 
Press, 2019), pp. 306–308.

  5.	 For example, The Hippocratic Oath, The Declaration of Geneva and the International Code of 
Medical Ethics, discussed in Beauchamp and Childress, above n.4.

  6.	 A. Campbell et al., Medical Ethics (Oxford: Oxford University Press, 2001), p. 27; J. McHale, 
Medical Confidentiality and Legal Privilege (London: Routledge, 1993), pp. 83–98.

Introduction

Confidentiality and disclosure of information are complex areas of professional respon-
sibility, of interest to healthcare practitioners since antiquity.1 Despite being one of the 
least litigated areas of medical practice, the British Medical Association (BMA) has 
received more queries relating to confidentiality than other areas of ethical concern, indi-
cating professional uncertainty about legal and regulatory guidance.2 Confidentiality is 
centrally important to therapeutic relationships3 and has a clear basis in both utilitarian 
and deontological theories of ethics.4 While classic codes of medical ethics describe the 
duty of confidentiality in absolute terms,5 it is widely accepted that the duty is qualified 
and permits exception in the public interest.6

Finely balanced decisions about whether public interest disclosure is justified are 
made by healthcare professionals, and although a decision is unlikely to be so urgent 
as to constitute a medical emergency, neither will all circumstances allow for a thor-
ough examination with a full range of clinical, ethical, and legal texts and opinions 
available. These decisions can be challenged through the Courts and fitness to prac-
tise hearings held by professional regulators. Hitherto, most decisions have been 
made by doctors, aided by comprehensive guidance written by their regulator, the 
General Medical Council (GMC). However, in recent years, the range of statutory 
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  7.	 The regulators are: General Medical Council (GMC), General Pharmaceutical Council 
(GPhC), General Optical Council (GOC), General Dental Council (GDC), Nursing and 
Midwifery Council (NMC), General Osteopathic Council (GOsC), General Chiropractic 
Council (GCC), and the Health and Care Professions Council (HCPC). Social Work England 
(SWE) regulates Social Workers only in England and is included in the analysis. Most health 
professional regulators have jurisdiction across the United Kingdom. The regulation of social 
care workers is a devolved matter for administrations in England, Wales, Scotland, and 
Northern Ireland. The 10th statutory regulator (Pharmaceutical Society of Northern Ireland) 
regulates pharmacists in Northern Ireland and is excluded from this analysis. Other health-
care professionals are regulated through accredited registers recognized by the Professional 
Standards Authority. https://www.professionalstandards.org.uk/what-we-do/accredited-regis-
ters (accessed 30 December 2021).

  8.	 The General Medical Council was established by the Medical Act 1858, but its first published 
guidelines on breach of confidence were published in 1970. Before that in 1899, at the request 
of the Home Office, the GMC provided information about medical secrecy which allowed 
violation, where necessary, for protection of wife and children. A.H. Ferguson, Should a 
Doctor tell? The Evolution of Medical Confidentiality in Britain (London: Routledge, 2020), 
pp. 33, 37.

  9.	 This paper focuses on the common law duty of confidentiality. For detailed discussion 
of these statutory regimes see M. Taylor, ‘Confidentiality and Data Protection’, in Judy 
Laing and Jean McHale, eds., Principles of Medical Law (Oxford: Oxford University 
Press, 2017), pp. 643–711.

regulation7 has increased with non-medical health care professionals solely account-
able for their decisions. The relationship between GMC pronouncements and the 
common law has been established for over 100 years, and with its guidelines for 50 
years.8 However, in the absence of case law involving non-medical regulated health 
care professionals, a key question for healthcare law and practice arises: Is disclosure 
by non-medical health professionals held to the same standards as in medical practice, 
or do different legal and professional standards apply?

This article examines this unanswered question by comparing the confidentiality 
guidelines of eight non-medical regulators against a framework reflecting medical prac-
tice in GMC and Department of Health (DH) guidance. Following contextual introduc-
tory information about medical confidentiality, professional regulation, and the role of 
standards and guidelines, the framework is introduced and defended with analysis of 
five questions for consideration by healthcare professionals contemplating public inter-
est disclosure. The questions are applied to guidance from the statutory regulators, and 
inconsistencies identified. The article concludes with further discussion and recom-
mended remedies.

Medical confidentiality and the law

In the United Kingdom, personal information is protected by the Data Protection Act 
2018, the UK General Data Protection Regulation, and the Human Rights Act 1998.9 In 
addition to these statutory frameworks, the common law duty of confidentiality has long 
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10.	 AG v Guardian Newspapers (No 2) [1990] AC 109; Hunter v Mann [1974] QB 767.
11.	 See M. Taylor, ‘Confidentiality and Data Protection’.
12.	 op.cit. at p. 655.
13.	 Montgomery v Lanarkshire [2015] UKSC 11.
14.	 V. Chico and M. Taylor, ‘Using and Disclosing Confidential Patient Information and the 

English Common Law: What Are the Information Requirements of a Valid Consent?’, 
Medical Law Review 26(1) (2017), pp. 51–72.

15.	 E. Dove and M. Taylor, ‘Signalling Standards for Progress: Bridging the Divide between a 
Valid Consent to Use Patient Data Under Data Protection Law and the Common Law Duty of 
Confidentiality’, Medical Law Review 29(3) (2021), pp. 411–445.

16.	 Section 172 Road Traffic Act 1988.
17.	 Section 38B Terrorism Act 2000.
18.	 Public Health (Control of Disease) Act 1984 section 11.
19.	 Hunter v Mann [1974] QB 767.
20.	 See in particular Sections 1–4 of the 2005 Act.
21.	 The source of the guidance is not specified.
22.	 The Mental Capacity Act Code of Practice (London: TSO, 2007), para. 5.57.

been recognized10 and can only be overridden in three circumstances: (1) with patient 
consent, (2) where disclosure is required by statute, or (3) where there is an overriding 
public interest.11

Disclosure with consent, whether explicit or implicit, is least contentious and does 
not, strictly speaking, involve any breach of duty.12 There has been no specific judicial 
analysis of the precise meaning of consent in this context. It might be assumed that the 
common law approach to informed consent13 applies, although some have argued for the 
requisite information to be set at the same broad terms which would defeat a claim in 
battery.14 While not the focus for this article, there is undoubtedly a lack of clear guid-
ance on how individuals can effectively signal such consent to disclosure.15 Examples of 
disclosures required by statute include the Road Traffic Act 198816 and the Terrorism Act 
2000.17 Doctors must also inform public health authorities of certain notifiable diseases18 
and healthcare professionals must disclose information when ordered by a Court, or risk 
being found in contempt.19

When patients lack capacity, decision-making on disclosure defaults to professionals 
acting in their patients’ best interests, according to the terms of the Mental Capacity Act 
(MCA) 2005.20 In particular, Section 4(7) of the MCA requires that ‘anyone engaged in 
caring for the person or interested in his welfare’ should be consulted about the patient’s 
wishes and beliefs. The Mental Capacity Act Code of Practice further notes that 
‘Healthcare and social care staff who are trying to determine a person’s best interests 
must follow their professional guidance,21 as well as other relevant guidance, about 
confidentiality’.22

This article is concerned with the specific question of disclosure of confidential infor-
mation where there is no consent from a capacitous patient. This may arise when the 
patient is capacitous but unavailable or when the patient refuses a request for disclosure. 
In cases without capacitous consent, the complex judgement required of healthcare pro-
fessionals is whether the wider public interest justifies or requires disclosure. The broad 
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23.	 This artilce focuses on preventing harm to others. For a detailed discussion of the tension 
between ‘informational autonomy’ and health research, see P. Case, ‘Confidence Matters: The 
Rise and Fall of Informational Autonomy in Medical Law’, Medical Law Review 11 (2003), 
pp. 208–236. This article also explains how the conceptualization of public interest in the com-
mon law is not broad enough to accommodate public health research, which has instead been 
expressed in statutory provisions, notably Section 251 of the National Health Service Act 2006, 
which allows disclosure of confidential information without consent for medical purposes.

24.	 [1990] 1 All ER 835.
25.	 GMC ‘Blue Book’, para. 79(g) cited in W v Egdell [1990] 1 All ER 835 at 844.
26.	 This has been followed in subsequent decisions, e.g., R v Crozier [1990] Crim LR 138.
27.	 W v Egdell [1990] 1 All ER 835, at 843.
28.	 R. Lee, ‘Deathly Silence: Doctors’ Duty to Disclose Dangers of Death’, In R. Lee and D. 

Morgan, eds., Death Rites: Law and Ethics at the End of Life (London: Routledge, 1996), p. 
290, and J. Montgomery, Health Care Law, 2nd ed. (Oxford: Oxford University Press, 2003), 
pp. 278–279.

29.	 [2020] EWHC 455 (QB).
30.	 For discussion, see C. Foster and R. Gilbar, ‘Is There a New Duty to Warn Family Members 

in English Medical Law? ABC v St George’s Healthcare NHS Trust and others [2020] EWHC 
455’, Medical Law Review 29(2) (2021), pp. 359–372.

31.	 [2020] EWHC 455 (QB) at para. 39.
32.	 ABC v St George’s Healthcare Trust and Others [2020] EWHC 455 (QB) at 196(i).

concept of public interest has been applied in three situations: (1) preventing serious 
harm to others, (2) preventing or detecting serious crime, or (3) enabling effective public 
health research.23 The leading case is W v Egdell,24 where the Court of Appeal agreed that 
disclosure of a psychiatric report on W, convicted of manslaughter by reason of dimin-
ished responsibility and detained in a secure hospital under the Mental Health Act 1983, 
was justified in the public interest. W, diagnosed with paranoid schizophrenia, was 
applying to a Mental Health Review Tribunal for a conditional discharge or transfer to a 
regional secure unit. Dr Egdell was commissioned by W to provide an independent psy-
chiatric report which concluded that W remained a risk to the public and disclosed this to 
the secure hospital and the Secretary of State. The GMC guidance applicable at this time 
described disclosure in the public interest, citing the example of investigation of a ‘very 
serious crime’.25 In deciding that there was a real risk of serious harm to others, the Court 
concluded that the guidance accurately reflected the legal position and dismissed W’s 
claim for breach of confidence against Dr Egdell.26

The issue of rules which ‘do not themselves have statutory authority’27 effectively 
becoming the legally enforced standard has long been considered problematic given the 
greater public scrutiny and debate generated by statutory reform.28 In the recent case of 
ABC v St George’s Healthcare NHS Trust,29 raising the issue of liability for failure to 
warn a relative about genetic health information,30 the Court of Appeal noted that ‘The 
GMC Guidelines have evolved over time, taking account of developments in medicine 
and in the law. They are likely to continue to do so’ and that GMC guidance gives ‘practi-
cal advice on applying ethical and legal principles in practice’,31 endorsing the view of 
the High Court in the same case which stated that ‘The standard of care will be measured 
by reference to the professional guidelines’.32 Ultimately, regulatory guidance and the 
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33.	 J. McHale, ‘From X v. Y to Care Data and beyond: Health Care Confidentiality and Privacy 
in the C21st: A Critical Turning Point’, Journal of Medical Law and Ethics 3 (2015), pp. 
109–133.

34.	 Seamus O’Mahony, a consultant physician in Cork, writing at the end of a career in hospi-
tal medicine refers to this as ‘the name on the label’. S. O’Mahony, The Ministry of Bodies 
(London: Head of Zeus, 2021).

35.	 The NHS overview on physiotherapy, for example, says that ‘You may need a referral 
from your GP to have physiotherapy on the NHS, although in some areas it’s possible 
to refer yourself directly’, https://www.nhs.uk/conditions/physiotherapy/ (accessed 6 
November 2021).

36.	 For example, from the NMC Code (2018): ‘However, all of the professions we regulate exer-
cise professional judgement and are accountable for their work’, https://www.nmc.org.uk/
globalassets/sitedocuments/nmc-publications/nmc-code.pdf (at p. 4) (accessed 6 November 
2021).

37.	 Discrepancy between UK professional guidelines on confidentiality was noted 20 years ago 
in P. Moodie and M. Wright, ‘Confidentiality, Codes and Courts. An Examination of the 
Significance of Professional Guidelines on Medical Ethics in Determining the Legal Limits 
of Accountability’, Anglo-American Law Review 29(1) (2000), pp. 39–66.

38.	 I. Kennedy (Chair), The Report of the Public Inquiry into Children’s Heart Surgery at the 
Bristol Royal Infirmary 1984–1995: Learning from Bristol (Cmnd 5207 (I) 2001); R. Francis 
(Chair), Report of the Mid Staffordshire NHS Foundation Trust Public Inquiry (The Stationery 
Office 2018).

39.	 J. Smith (Chair) The Shipman Inquiry (2004) Safeguarding Patients: Lessons from the Past 
– Proposals for the Future.

common law inform each other, but with a greater number of regulators operating with 
different rules and guidance, the symbiotic relationship between them becomes more 
complicated and uncertain.

Case law on confidentiality and other areas of healthcare practice has tended to orbit 
around medical practice,33 and despite contemporary discourse emphasizing a multidis-
ciplinary approach, medicine continues to be regarded by many as primus inter pares. 
Medical practitioners are often leaders of clinical services34 referring patients to other 
professional services.35 However, increasingly other healthcare professionals have their 
own caseloads and powers, including independent prescribing, and are required to make 
autonomous decisions for which they are alone accountable.36 Deference to another 
occupational group has not been part of professional practice for many years,37 and it 
would be unusual for a member of an independent profession to look for guidance writ-
ten for a different profession, unless they are clearly directed to do so.

A short recent history of professional regulation

The twenty-first century has been a turbulent time for healthcare professional regulation 
following public inquiries into poor quality care38 and the fallout from the mass murder 
perpetrated by Dr Harold Shipman.39 Reforms which diminished the self-regulating 
status of professions were initiated by the white paper Trust Assurance and 
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40.	 Secretary of State for Health, ‘Trust, Assurance and Safety; The Regulation of Health 
Professionals in 21st Century’, 2007, https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/228847/7013.pdf (accessed 6 November 2021).

41.	 Secretary of State for Health, ‘Enabling Excellence: Autonomy and Accountability for 
Healthcare Workers, Social Workers and Social Care Workers’, 2011, https://assets.pub-
lishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/216580/
dh_124374.pdf (accessed 6 November 2021).

42.	 Regulatory functions include the setting of professional standards and the maintenance of a 
register, from which individuals can be removed for misconduct and so prevented from lawful 
practice.

43.	 UK Parliament, ‘Government Response to the Law Commission: Statement Made on 
29th January 2015’, https://questions-statements.parliament.uk/written-statements/
detail/2015-01-29/hcws235 (accessed 6 November 2021).

44.	 The CHRE was established under Section 25 of the NHS Reform and Health Care Professions 
Act 2002.

45.	 Many, though not all healthcare professions, are subject to statutory regulation. Some, like 
most psychotherapists, can choose to belong to professional organisations whose registers 
are accredited by The Professional Standards Authority. See P. Snelling, ‘The Metaethics of 
Psychotherapy Codes of Ethics and Conduct’, in M. Trachsel et al., eds., The Oxford Handbook 
of Psychotherapy Ethics (Oxford: Oxford University Press, 2019), Chap. 63, pp. 985–1000.

46.	 R. Kaye, ‘Stuck in the Middle: the Rise of Meso-Regulation’, Risk and Regulation 6 (2006), 
pp. 23–35.

47.	 NHS Reform and Health Care Professions Act 2002, Section 29(4). Note that this power was 
originally framed in terms of decisions which were considered ‘unduly lenient’.

48.	 Law Commission, ‘Regulation of Health Care Professionals, Regulation of Social Care 
Professionals in England’ Law Com No 345 / Scot Law Com No 237 / NILC 18 (2014), p. 10.

Safety published by the Labour government in 2007.40 Following the 2010 election, the 
coalition government published Enabling Excellence41 and asked the Law Commissions 
to undertake a simplification review of existing legislation on healthcare professional 
regulation.42 Acknowledging that this would be a substantial body of work, this paper 
stated that the intention was to introduce legislation towards the end of the parliamen-
tary term, in 2015. Although the report was delivered on time, and was followed by a 
ministerial commitment to legislate,43 there was little further government action prior to 
the general election of 2015. In the interim, the Health and Social Care Act 2012 
renamed the Council of Healthcare Regulatory Excellence44 as the Professional 
Standards Authority for Health and Social Care (PSA), a new ‘meta regulator’ to moni-
tor all health professional regulators45 and ensure a form of ‘regulated self-regulation’.46 
The PSA monitors regulators in two main ways: (1) by undertaking annual performance 
reviews assessing regulators against standards of good regulation and (2) by examining 
final decisions of fitness to practise panels and appealing outcomes it considers are 
insufficient for protection of the public.47

The Law Commissions’ remit was to consolidate existing legislation rather than 
rethink the entire system. It recommended a single statute to govern all healthcare pro-
fessional regulation in order to improve consistency and remove ‘idiosyncrasies and 
inconsistencies in the powers and responsibilities of each regulator’.48 Through several 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/228847/7013.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/228847/7013.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/216580/dh_124374.pdf
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49.	 Professional Standards Authority, ‘Rethinking Regulation’, 2015, https://www.profession-
alstandards.org.uk/publications/detail/rethinking-regulation (accessed 6 November 2021); 
Professional Standards Authority, ‘Right Touch Regulation Revised’, 2015, https://www.pro-
fessionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-regu-
lation-2015.pdf?sfvrsn=eaf77f20_20 (accessed 6 November 2021); Professional Standards 
Authority, ‘Regulation Rethought’, 2016, https://www.professionalstandards.org.uk/docs/
default-source/publications/regulation-rethoughtd6c718f761926971a151ff000072e7a6.
pdf?sfvrsn=48557120_0 (accessed 6 November 2021); Professional Standards Authority, 
‘Right-Touch Reform; A New Framework Go Assurance of Professions’, 2017, https://www.
professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-
reform-2017.pdf?sfvrsn=2e517320_7 (accessed 6 November 2021).

50.	 Department of Health, ‘Promoting Professionalism, reforming regulation: Consultation docu-
ment’, 2017, https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/655794/Regulatory_Reform_Consultation_Document.pdf (accessed 6 
November 2021).

51.	 Department of Health and Social Care, ‘Promoting Professionalism, Reforming Regulation. 
Government Response to the Consultation’, 2019, https://assets.publishing.service.gov.uk/
government/uploads/system/uploads/attachment_data/file/820566/Promoting_professional-
ism_reforming_regulation_consultation_reponse.pdf (accessed 6 November 2021).

52.	 Department of Health, ‘Promoting Professionalism, Reforming Regulation: Consultation 
Document’, 2017, p. 22, https://assets.publishing.service.gov.uk/government/uploads/sys-
tem/uploads/attachment_data/file/655794/Regulatory_Reform_Consultation_Document.pdf 
(accessed 6 November 2021).

53.	 Department of Health and Social Care, ‘Busting Bureaucracy: Empowering Frontline Staff 
by Reducing Excess Bureaucracy in the Health and Care System in England Promoting 
Professionalism, Reforming Regulation. Government Response to the Consultation’, 2020, 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/944045/20112020_Busting_Bureaucracy_FINAL_PDF_VERSION_.pdf (accessed 
6 November 2021).

54.	 Secretary of State for Health and Social Care, Integration and Innovation: Working Together to 
Improve Health and Social Care for All’, 2021, https://assets.publishing.service.gov.uk/govern-
ment/uploads/system/uploads/attachment_data/file/960548/integration-and-innovation-working-
together-to-improve-health-and-social-care-for-all-web-version.pdf (accessed 6 November 2021).

publications, the PSA advocated more radical reform, including a single professional 
register, common professional standards, and a reduction in the number of regulators.49 
Building on the Law Commission’s report and PSA proposals, a new DH paper for con-
sultation, Promoting Professionalism, Reforming Regulation, was issued in 2017,50 
reporting in July 2019.51 This paper reiterated that in most areas the Government’s posi-
tion had not changed since the wide-ranging response to the Law Commission’s proposal 
and also recognized a role for regulators in promoting professional practice:

There is more to regulation than fitness to practise. The regulatory system should also support 
the professional development of all registrants to ensure the workforce has the right skills and 
experience to deliver high quality care.52

Current legislative intention for professional regulation, set out in a further response 
to consultation Busting Bureaucracy53 and a White Paper Integration and Innovation,54 

https://www.professionalstandards.org.uk/publications/detail/rethinking-regulation
https://www.professionalstandards.org.uk/publications/detail/rethinking-regulation
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-regulation-2015.pdf?sfvrsn=eaf77f20_20
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-regulation-2015.pdf?sfvrsn=eaf77f20_20
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-regulation-2015.pdf?sfvrsn=eaf77f20_20
https://www.professionalstandards.org.uk/docs/default-source/publications/regulation-rethoughtd6c718f761926971a151ff000072e7a6.pdf?sfvrsn=48557120_0
https://www.professionalstandards.org.uk/docs/default-source/publications/regulation-rethoughtd6c718f761926971a151ff000072e7a6.pdf?sfvrsn=48557120_0
https://www.professionalstandards.org.uk/docs/default-source/publications/regulation-rethoughtd6c718f761926971a151ff000072e7a6.pdf?sfvrsn=48557120_0
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-reform-2017.pdf?sfvrsn=2e517320_7
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-reform-2017.pdf?sfvrsn=2e517320_7
https://www.professionalstandards.org.uk/docs/default-source/publications/thought-paper/right-touch-reform-2017.pdf?sfvrsn=2e517320_7
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/655794/Regulatory_Reform_Consultation_Document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/655794/Regulatory_Reform_Consultation_Document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/820566/Promoting_professionalism_reforming_regulation_consultation_reponse.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/820566/Promoting_professionalism_reforming_regulation_consultation_reponse.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/820566/Promoting_professionalism_reforming_regulation_consultation_reponse.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/655794/Regulatory_Reform_Consultation_Document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/655794/Regulatory_Reform_Consultation_Document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/944045/20112020_Busting_Bureaucracy_FINAL_PDF_VERSION_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/944045/20112020_Busting_Bureaucracy_FINAL_PDF_VERSION_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/960548/integration-and-innovation-working-together-to-improve-health-and-social-care-for-all-web-version.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/960548/integration-and-innovation-working-together-to-improve-health-and-social-care-for-all-web-version.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/960548/integration-and-innovation-working-together-to-improve-health-and-social-care-for-all-web-version.pdf
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55.	 Department of Health and Social Care, ‘Regulating Healthcare Professionals, Protecting the 
Public’, 2021, https://www.gov.uk/government/consultations/regulating-healthcare-profes-
sionals-protecting-the-public (accessed 6 November 2021).

56.	 P. Snelling, ‘The Metaethics of Nursing Codes of Ethics and Conduct’, Nursing Philosophy 
17(4) (2016), pp. 229–249.

57.	 Health and Care Professions Council, ‘Standards of Conduct, Performance and Ethics’, 
(Clause 5.1, p. 7), 2016, https://www.hcpc-uk.org/standards/standards-of-conduct-perfor-
mance-and-ethics/ (accessed 6 November 2021).

58.	 Law Commissions, above n.48 at p. 104.
59.	 Law Commissions, ‘Regulation of Health Care Professionals: A Joint Consultation Paper’, 

2012, p. 115. Most professions also have one or more professional bodies whose functions 
include promotion of the profession. Some professional bodies, including the British Medical 
Association (BMA) and the Royal College of Nursing (RCN), also function as Trade Unions, 
providing individual representation and collective bargaining. Some professional bodies 
write guidelines, but many do not.

consists of reviewing the detail of regulation, including numbers of regulators and pro-
fessional groups requiring regulation, and extending the ability of Government to shape 
professional regulation through secondary legislation under Section 60 of the Health Act 
1999. A further consultation on professional regulation, discussing proposed legislation 
mainly concerned with the structure and processes of regulators, was launched in March 
2021.55 While this might appear promising in terms of regulatory reform, progress has 
been subject to a number of false dawns over the last 15 years, which have been further 
exacerbated by delays caused by Brexit and Covid. Regrettably, Government responses 
to consultations have been much delayed and of low quality.

Standards and guidance

A principal function of healthcare professional regulators is setting professional and educa-
tional standards, including the writing of codes of ethics and/or conduct.56 These docu-
ments have a number of purposes, including setting standards and requirements against 
which practice can be assessed in fitness to practise hearings. Indeed, in this context, regu-
latory codes are quasi-legal documents, articulating minimum standards, often prefaced by 
the declamatory ‘you must’, for example, from the Health and Care Professions Council 
(HCPC): ‘You must treat information about service users as confidential’.57 This appar-
ently simple instruction cannot capture the complexity of professional practice in relation 
to information disclosure, nor is it intended to. The Law Commissions found that their 
general nature meant that ‘the content of some codes of conduct can at best be described as 
vague and rhetorical’58 and noted three concerns about more detailed guidance supporting 
the standard-setting codes provided by regulators: overload and unnecessary duplication, 
uncertain legal status, and the quality and efficacy of guidance.

The proposal set out in the Law Commissions’ consultation document was that a new 
statute should regard the provision of explanatory guidance as a duty rather than a power 
because the issuing of such guidance is an essential part of the regulatory role. However, 
regulators could streamline the amount of guidance provided if they are satisfied that ade-
quate guidance is already produced by a professional body.59 The subsequent consultation 

https://www.gov.uk/government/consultations/regulating-healthcare-professionals-protecting-the-public
https://www.gov.uk/government/consultations/regulating-healthcare-professionals-protecting-the-public
https://www.hcpc-uk.org/standards/standards-of-conduct-performance-and-ethics/
https://www.hcpc-uk.org/standards/standards-of-conduct-performance-and-ethics/
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60.	 Law Commissions, ‘Regulation of Health Care Professionals: Consultation Analysis’, 2013, 
p. 122.

61.	 Department of Health, ‘Regulation of Health Care Professionals: The Government’s Response 
to Law Commission Report 345, Scottish Law Commission report 237 and Northern Ireland 
Law Commission report 18 (2014) Cm 8839 SG/2014/26’, 2015 at p. 51.

62.	 Law Commissions, above n.48 at p. 106.
63.	 Department of Health, above n.61 at p. 51.
64.	 General Dental Council, ‘Standards for the Dental Team’, 2013, https://www.gdc-uk.org/

information-standards-guidance/standards-and-guidance/standards-for-the-dental-team/ 
(accessed 6 November 2021).

65.	 General Medical Council, ‘Good Medical Practice’, 2020, https://www.gmc-uk.org/-/
media/documents/good-medical-practice—english-20200128_pdf-51527435.pdf 
(accessed 6 November 2021).

66.	 Op.cit., para. 5.
67.	 Health and Care Professions Council, ‘Standards of Conduct. Performance and Ethics’, 

https://www.hcpc-uk.org/globalassets/resources/standards/standards-of-conduct-perfor-
mance-and-ethics.pdf (accessed 6 November 2021).

68.	 See P.C. Snelling, ‘Can the Revised UK Code Direct Practice?’, Nursing Ethics 24(4) (2017), 
pp. 392–407.

analysis clearly states that an overwhelming majority agreed with this proposal: of the 46 
responses received, 44 were in favour.60 However, despite this near unanimous support for an 
unambiguous proposal, the final report and draft legislation reverted to a position where pro-
vision of guidance (as opposed to standards) should be a power and not a duty, a matter for 
individual regulators as they see fit. The discussion in the final proposal is not clear why the 
position, accepted in principle by the Government,61 had changed. A further provisional pro-
posal that the statute should provide for two distinct levels of guidance was not so readily 
received by consultees who considered it over complex, and in withdrawing this detailed 
proposal, the baby was thrown out with the bathwater.62

The Government’s response to the consultation claimed that the ‘current approach gen-
erally works well because the regulatory bodies provide detailed advice which is tailored 
to particular situations, rather than being high level and therefore difficult to apply in 
practice’.63 Some regulators, for example, the General Dental Council (GDC),64 provide 
more detail within their codes about how the rules can be applied in practice, whereas the 
GMC distinguishes between a standard and guidance by use of different modal verbs, 
must and should.65 ‘Should’ is used where an explanation is being provided or an overrid-
ing duty will not apply in all situations.66 Other regulators are not so clear: The HCPC 
conflates standards and guidance by stating, ‘You must keep up to date with and follow 
the law, our guidance and other requirements relevant to your practice’.67 The Nursing and 
Midwifery Council’s (NMC) response to the Law Commission’s consultation supported 
the proposal that regulators be required to issue guidance, but during the process of devel-
opment of a new code of conduct this view changed and nearly all existing guidance was 
withdrawn, partly because the code was considered sufficiently detailed.68 The analysis 
undertaken in this article challenges the Government’s assumption that the current 
approach generally works well in relation to public interest disclosure.

https://www.gdc-uk.org/information-standards-guidance/standards-and-guidance/standards-for-the-dental-team/
https://www.gdc-uk.org/information-standards-guidance/standards-and-guidance/standards-for-the-dental-team/
https://www.gmc-uk.org/-/media/documents/good-medical-practice�english-20200128_pdf-51527435.pdf
https://www.gmc-uk.org/-/media/documents/good-medical-practice�english-20200128_pdf-51527435.pdf
https://www.hcpc-uk.org/globalassets/resources/standards/standards-of-conduct-performance-and-ethics.pdf
https://www.hcpc-uk.org/globalassets/resources/standards/standards-of-conduct-performance-and-ethics.pdf
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69.	 Department of Health, ‘Confidentiality: NHS Code of Practice’, 2003, https://assets.
publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/
file/200146/Confidentiality_-_NHS_Code_of_Practice.pdf (accessed 6 November 2021). 
Additional guidance for NHS Scotland was produced in 2003, for Health and Social 
Care in Wales in 2005 and Northern Ireland in 2019. NHS Scotland (2003) NHS Code 
of Practice on Protecting Patient Confidentiality, https://www.nhshighland.scot.nhs.
uk/Documents/Your%20Rights/Confidentiality/NHS%20Code%20of%20Practice%20
on%20Protecting%20Patient%20Confidentiality.pdf (accessed 6 November 2021). 
Welsh assembly Government, ‘Confidentiality: Code of Practice for Health and Social 
Care in Wales’, 2005, http://www.wales.nhs.uk/sites3/documents/950/codeofpractice.pdf 
(accessed 6 November 2021). Department of Health, ‘Code of Practice on Protecting the 
Confidentiality of Service User Information’ 2019, https://www.health-ni.gov.uk/sites/
default/files/publications/health/user-info-code2019.pdf (accessed 6 November 2021).

70.	 Department of Health, ‘Confidentiality: NHS Code of Practice – Supplementary Guidance: 
Public Interest Disclosures’, 2010, https://assets.publishing.service.gov.uk/government/
uploads/system/uploads/attachment_data/file/200147/Confidentiality_-_NHS_Code_
of_Practice_Supplementary_Guidance_on_Public_Interest_Disclosures.pdf (accessed 6 
November 2021).

71.	 General Medical Council, ‘Confidentiality: Good Practice in Handling Patient Information’, 
2017, https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/confidentiality 
(accessed 6th November 2021) The pdf version available online came into effect on 25 April 
2017 with a typographical edit later that year and was updated in 2018 to reflect requirements 
of the General Data Protection Regulation and Data Protection Act 2018.

72.	 The document is clear that it applies to all staff and contractors. NHS Trusts also produce 
policies, for example, University Hospital Southampton FNHST, 2021, https://www.uhs.nhs.
uk/Media/Controlleddocuments/Governanceandsafety/Data-protection-and-confidentiality-
policy.pdf (accessed 6 November 2021).

73.	 Above n.69 at p. 3.
74.	 Above n.71 at p. 2.

Framework for analysis

In order to construct a framework against which regulators’ guidance is compared, this 
article utilizes three sources of benchmarking guidance on the issue of confidentiality: 
DH NHS Code of Practice on confidentiality,69 its supplementary guidance on disclo-
sure,70 and the GMC guidance on confidentiality.71 The comprehensive DH documents 
are explicitly concerned with practice within the NHS, applying, importantly, to all pro-
fessional groups72 and are ‘also relevant to anyone working in and around health’.73 The 
NHS Code of Practice is not badged as guidance but refers to itself as ‘a guide to required 
practice’, a term which might be considered something of an oxymoron. The preface of 
the Code states that it74

[.  .  .] has been published by the Department of Health following a major public consultation in 
2002/2003. The consultation included patients, carers and citizens; the NHS; other health care 
providers; professional bodies and regulators. The guidance was drafted and delivered by a 
working group made up of key representatives from these areas.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/200146/Confidentiality_-_NHS_Code_of_Practice.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/200146/Confidentiality_-_NHS_Code_of_Practice.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/200146/Confidentiality_-_NHS_Code_of_Practice.pdf
https://www.nhshighland.scot.nhs.uk/Documents/Your%20Rights/Confidentiality/NHS%20Code%20of%20Practice%20on%20Protecting%20Patient%20Confidentiality.pdf
https://www.nhshighland.scot.nhs.uk/Documents/Your%20Rights/Confidentiality/NHS%20Code%20of%20Practice%20on%20Protecting%20Patient%20Confidentiality.pdf
https://www.nhshighland.scot.nhs.uk/Documents/Your%20Rights/Confidentiality/NHS%20Code%20of%20Practice%20on%20Protecting%20Patient%20Confidentiality.pdf
http://www.wales.nhs.uk/sites3/documents/950/codeofpractice.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/health/user-info-code2019.pdf
https://www.health-ni.gov.uk/sites/default/files/publications/health/user-info-code2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/200147/Confidentiality_-_NHS_Code_of_Practice_Supplementary_Guidance_on_Public_Interest_Disclosures.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/200147/Confidentiality_-_NHS_Code_of_Practice_Supplementary_Guidance_on_Public_Interest_Disclosures.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/200147/Confidentiality_-_NHS_Code_of_Practice_Supplementary_Guidance_on_Public_Interest_Disclosures.pdf
https://www.gmc-uk.org/ethical-guidance/ethical-guidance-for-doctors/confidentiality
https://www.uhs.nhs.uk/Media/Controlleddocuments/Governanceandsafety/Data-protection-and-confidentiality-policy.pdf
https://www.uhs.nhs.uk/Media/Controlleddocuments/Governanceandsafety/Data-protection-and-confidentiality-policy.pdf
https://www.uhs.nhs.uk/Media/Controlleddocuments/Governanceandsafety/Data-protection-and-confidentiality-policy.pdf
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75.	 Above n.70.
76.	 For example, ‘Mental Capacity Code of Practice’, https://www.gov.uk/government/publica-

tions/mental-capacity-act-code-of-practice (accessed 6 November 2021 and in terms of the 
issue of consent, see Dove and Taylor, ‘Signalling Standards for Progress’.

77.	 GMC, above n.71 at paras 22 and 63.
78.	 Above n.70 at p. 6.

Endorsements from the Information Commissioner, General Medical Council, British Medical 
Association and Medical Research Council can be found on the Department of Health’s 
Confidentiality website.

The supplementary guidance ‘expands upon the principles set out with the Department 
of Health’s key guidance Confidentiality: NHS Code of Practice’.75 The authorship and 
endorsement of this supplementary document are not so visible, but the two documents 
are considered together in this article.

The GMC was the first health professional regulator to issue confidentiality guidance, 
which is more detailed compared to other regulators and has been endorsed in court judg-
ments. Importantly, on the points covered by the framework, these three documents are 
largely consistent with each other and together articulate an account of the legal position 
recognized by the courts and clearly apply to all healthcare professionals.

A framework of five key questions was developed by repeated close reading of the 
reference documents as they concern public interest disclosure and identifying key areas 
of practical importance for health professionals. It excludes issues of capacity and con-
sent, which though complex are considered in detail elsewhere.76 It is not claimed that 
the framework is exhaustive, but it is sufficiently detailed to provide an effective com-
parative assessment from the point of view of a professional seeking guidance from their 
own regulator. The questions are explained below with detail about how they are 
addressed by the reference documents, with a scoring system detailed in Table 1. The 
way that individual regulators answer the framework questions is detailed in Table 2, and 
brief synthesis of the findings follows.

Is public interest explained?

Public interest is discussed by the GMC:

. .  . there can be a public interest in disclosing information if the benefits to an individual or 
society outweigh both the public and the patient’s interest in keeping the information 
confidential .  .  ., and ‘ .  .  .such as from serious communicable diseases or serious crime’.77

The DH Code of Practice: Supplementary Guidance states,

.  .  . Exceptional circumstances that justify overruling the right of an individual to confidentiality 
in order to serve a broader societal interest. Decisions about the public interest are complex and 
must take account of both the potential harm that disclosure may cause and the interest of 
society in the continued provision of confidential health services.78

https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
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79.	 W v Egdell [1990] 1 All ER 835, at p. 849.

Evaluating where the public interest lies involves much more than weighing conse-
quences in a specific case; additional weighting is required to account for the public 
interest in maintaining a confidential health service. Indeed, in the case of W v Egdell, 
Bingham LJ rejected the trial judge’s focus on W’s private interest in confidentiality, 
which ‘should not be allowed to obscure the public interest in maintaining professional 
confidences’.79 The rationale for this is that if the threshold for disclosure is too low, 
patients would be discouraged from sharing information within consultations, to the det-
riment of their own and public health, and in practice this additional weighting in favour 
of maintaining confidentiality requires nuanced thinking from practitioners. The frame-
work assesses regulators’ guidance as explaining public interest fully only if it includes 
consideration of the additional benefit of maintaining confidential practice.

Is the nature and level of harm to be avoided explained?

The justification for public interest disclosure is the avoidance of harm. Harm is clearly 
a major concept for many applications of medical law, not least the most famous 

Table 1.  Possible Scores for Framework for Assessment.

Question Possible 
responses

Criteria

1 Is Public 
Interest 
explained?

Yes Full explanation of public interest
No No explanation
Partial Discussion without mentioning the public interest in 

maintaining confidential health services in a general sense 
in addition to the effects of a specific patient

2 Is level of harm 
to be avoided 
explained?

Yes The word serious is used throughout
No Not mentioned
Partial Sometimes or inconsistent

3 Is intended 
beneficiary 
of disclosure 
explained?

Yes The distinction between benefit to the patient and benefit 
to others is made consistent with reference documents

No The distinction is not mentioned – documents treat 
benefits to patients and others the same

Partial A distinction is made but it is unclear
4 Is disclosure 

to prevent 
or detect 
serious crime 
explained?

Yes The word serious is used throughout – and some 
explanation or example is given

No The word ‘serious’ is not used
Partial The word ‘serious’ is used but there is no explanation or 

example
5 Is safeguarding 

explained?
Yes Full explanation in guidance or in separate document
No No specific mention of safeguarding or vulnerable adults
Partial Mentioned but no details
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https://www.nmc.org.uk/globalassets/sitedocuments/annual_reports_and_accounts/2021-annual-reports/annual-report-2020-21
https://www.socialworkengland.org.uk/media/4042/hc420-report-and-accounts-of-social-work-england-_final.pdf
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Oxford University Press, 1987), p. 33.
82.	 Children Act, 1989 Section 31(9)(b).
83.	 Adoption and Children Act 2002, Section 120.
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87.	 GMC, above n.71 at para. 63.

Hippocratic idiom of all: primum non nocere. Despite the central importance of this 
concept, even the classic Millian ‘preventing harm to others’80 is vague about the nature 
of harm, and other definitions, such as Feinberg’s used in relation to criminal law, that 
harm [is] ‘the thwarting, setting back or defeating of an interest’,81 are so wide-ranging 
as to be of little practical value. Where ‘harm’ is defined in statute, it is similarly open to 
interpretation. For example, the Children Act 1989 definition that ‘harm means ill-treat-
ment or the impairment of health or development’82 was significantly amended by the 
Adoption and Children Act 200283 by the addition of ‘including, for example, impair-
ment suffered from seeing or hearing the ill-treatment of another’. In W v Egdell,84 the 
Court of Appeal weighed up the competing private and public harms of whether or not to 
disclose confidential information. The concept of harm does not feature explicitly in the 
judgement, perhaps because the facts of the case established an obvious risk of serious 
harm (W had killed five and wounded two people and thrown homemade bombs from his 
car.) In relation to the reasons for justifying disclosure, a strict reading of the case would 
limit this to preventing physical harm to others, given the repeated reference to public 
safety in the judgement. However, it is arguable that this should also include the related 
psychological harm that disclosure could prevent.85

Reference to both physical and psychological harm can be found in the GMC guid-
ance86 which requires doctors to consider the potential harm or distress to the patient 
whose confidentiality is breached, as well as potential harm to trust in doctors generally 
caused by a perception of readiness to disclose. In addition, the justification to prevent 
and detect serious crime might include significant financial or property theft which could 
be understood to include harm outside harm to health – physical and psychological. 
Although this article cannot hope to settle these points, we can note that while disclosure 
can be made to prevent harm to others, this harm must be sufficiently serious to override 
both the specific disclosure and the general public interest in maintaining trust that pro-
fessionals will not disclose confidential information. Both the GMC and DH make this 
clear by the repeated use of the word ‘serious’:87

For example, disclosure may be justified to protect individuals or society from risks of serious 
harm, such as from serious communicable diseases or serious crime.

Guidance which fails to make this clear with consistent use of the word ‘serious’ is 
assessed as inconsistent with the reference documents, as setting the threshold for disclo-
sure too low.
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Law: Justifiable Inconsistency or Blinkered Moralism?’, Health Care Analysis 15 (2007), pp. 
235–255 and M. Donnelly, Healthcare Decision-Making and the Law: Autonomy, Capacity 
and the Limits of Liberalism (Cambridge: Cambridge University Press, 2010).

90.	 See E. Jackson, Medical Law: Text, Cases and Materials, 5th ed. (Oxford: Oxford University 
Press, 2019), pp. 202–232 for discussion.

91.	 E. Cave, ‘Disclosure of Confidential Information to Protect the Patient: The Role of Legal 
Capacity in the Evolution of Professional Guidance’, Journal of Medical Law and Ethics 
3(1–2) (2015), pp. 7–23.

92.	 ‘[T]he only purpose for which power can be rightfully exercised over any member of a civi-
lised community, against his will, is to prevent harm to others. His own good, either physical 
or moral is not a sufficient warrant’. J.S. Mill, On Liberty and Other Essays, pp. 10–11.

93.	 GMC, above n.71 at p. 32.
94.	 General Medical Council, ‘Confidentiality’, 2009, https://www.gmc-uk.org/-/media/docu-

ments/confidentiality-2009—2017-74802220.pdf?la=en (accessed 6 November 2021).

Is the intended beneficiary of disclosure explained?

Respecting autonomy is perhaps the most important principle in Western bioethics,88 
generally requiring non-interference, even where healthcare professionals believe that a 
patient’s wishes do not serve their best interests and even when they are considered 
harmful or even fatal. This is so firmly established in healthcare ethics and law as to need 
no further justification here.89 In practical terms, the principle of respecting autonomy is 
reflected in the process for seeking consent to treatment and in the possible torts of bat-
tery or negligence.90 A patient declining a request from a health professional to disclose 
information, in the interests of that patient, is analogous to declining treatment, although 
as Cave notes, the analogy does not extend to equivalence: consent is stronger as a 
defence to bodily invasion than to information disclosure.91 However, breaking a confi-
dence without consent because the professional thinks it in the patient’s best interests is 
equally paternalistic.

In contrast, while disclosure without consent might violate the autonomy of that 
patient, this is justified in order to prevent harm to others, drawing on Mill’s famous 
conceptualization.92 Consideration of the nature and extent of preventable harm to others 
required to justify disclosure can be finely balanced, but in order to avoid paternalistic 
disclosure it is necessary to make the distinction between the patient and others, as 
clearly set out in GMC guidance:93

You should, however, usually abide by the patient’s refusal to consent to disclosure, even if 
their decision leaves them (but no one else) at risk of death or serious harm.

The guidelines use the caveat ‘usually’ but set a high threshold for disclosure, albeit 
one that can be reached in unspecified circumstances. Cave details the evolution of GMC 
guidance detecting a trend in the decades either side of the millennium towards a more 
restrictive public interest test, bucked, she suggests, by the 2009 guidance.94 Since Cave’s 

https://www.gmc-uk.org/-/media/documents/confidentiality-2009�2017-74802220.pdf?la=en
https://www.gmc-uk.org/-/media/documents/confidentiality-2009�2017-74802220.pdf?la=en
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vention-consensus-statement (accessed 6 November 2021).
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for example to researchers’ outside professional practice. See K. Andriessen, L. Reifels, K. 
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paper, the GMC has again updated its guidance, with modifications which appear to re-
emphasize the high threshold. The distinction, signposted by headings, between disclo-
sure to protect the patient and disclosure to protect others is maintained.95 In the 2017 
version, an extra heading ‘the rights of adults with capacity to make their own decisions’ 
is added and the addition of ‘or death’ (emphasis added) to serious harm further confirms 
this very high threshold. Even if the guidance stops short of saying that disclosure is 
never justified solely in the interests of a patient with capacity and fails to give an indica-
tion of circumstances where disclosure is justified, it is nevertheless clear that even the 
risk of death of the patient is usually insufficient.96

The paradigm case of death by suicide is not directly addressed in the GMC guidance, 
but there is a footnote directing readers to the DH consensus statement: Information 
sharing and suicide prevention. Consistent with GMC guidance, this states that97

It is clear that, where the common law duty of confidentiality applies, practitioners will usually 
be under a duty to respect a person’s refusal to consent to disclosure of their suicide risk, if the 
person has the relevant capacity and they do not pose a risk to anyone but themselves.

The statement goes on to suggest reasons where disclosure might be made. First, where 
there is imminent risk of suicide, it is suggested that there may be doubts about patients’ 
mental capacity, and so a refusal to allow disclosure can be overridden without disregard-
ing patient autonomy. Second, it is suggested that public interest disclosure could be used 
because suicide has a far-reaching impact on others. This might be taken to mean the 
effect on grieving family and friends, but the example given concerns the method rather 
than the fact of the suicide attempt. An example of this might be the harmful psychologi-
cal effects of suicides on train drivers.98 These examples do not suggest areas where 

https://www.professionalstandards.org.uk/docs/default-source/publications/consultation-response/others-consultations/2016/gmc-revised-confidentiality-guidance.pdf?sfvrsn=23567e20_8
https://www.professionalstandards.org.uk/docs/default-source/publications/consultation-response/others-consultations/2016/gmc-revised-confidentiality-guidance.pdf?sfvrsn=23567e20_8
https://www.professionalstandards.org.uk/docs/default-source/publications/consultation-response/others-consultations/2016/gmc-revised-confidentiality-guidance.pdf?sfvrsn=23567e20_8
https://www.gov.uk/government/publications/consensus-statement-for-information-sharing-and-suicide-prevention/information-sharing-and-suicide-prevention-consensus-statement
https://www.gov.uk/government/publications/consensus-statement-for-information-sharing-and-suicide-prevention/information-sharing-and-suicide-prevention-consensus-statement
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101.	Since this is an international journal, it seems relevant to note that both the American Medical 

Association and the World Medical Association Codes of Ethics state that disclosure can be 
made where there are threats of harm to the patient or others, although in the latter case the 
proposed draft of a new Code hedges the issue by stating that disclosure ‘may be ethical 
[.  .  .] when disclosure is necessary to safeguard a significant and overriding ethical obli-
gation’. American Medical Association. Confidentiality https://www.ama-assn.org/deliv-
ering-care/ethics/confidentiality (accessed 6 November 2021), World Medical Association, 
‘International Code of Medical Ethics’, https://www.wma.net/policies-post/wma-interna-
tional-code-of-medical-ethics/ (accessed 6 November 2021), and new draft version https://
www.wma.net/wp-content/uploads/2021/04/ICoME-Apr2021_public-consultation-210427.
docx (accessed 6 November 2021).

102.	GMC, above n.71 at para. 65, pp. 33–34.

unconsented disclosure in the patient’s interest is justified, offering instead reasons sup-
porting the maintenance of confidentiality for competent patients harming only them-
selves. The patient’s interest, alone, is not sufficient. The DH guidance is equally clear:99

However, an individual’s best interests are not sufficient to justify disclosure of confidential 
information where he/she has the capacity to decide for him/herself. There has to be an 
additional public interest justification, which may or may not be in the patient’s best interests.

Arguably, there is a difference in emphasis in these different guidelines. The GMC 
and the consensus statement on suicide prevention both use the caveat ‘usually’ when 
guiding professionals not to disclose information from a capacitous patient. Though not 
explicitly addressed in the GMC guidance, Cave100 suggests that the caveat protects 
patients with capacity as defined by the MCA, but who are under duress or coerced, 
while the DH guidance on disclosure can be read as more restrictive, with no caveats. 
However, of key importance for the analysis undertaken in this article, the reference 
documents are consistent to the extent that preventing harm to the patient and preventing 
harm to others are not part of the same consideration. Guidance failing to make the dis-
tinction, suggesting that disclosure can be justified equally to prevent harm to the patient 
or others, allows paternalistic actions acting against the central tenet of professional 
healthcare practice: respecting autonomy, and is assessed as inconsistent with the refer-
ence documents.101

Is disclosure to prevent or detect serious crime explained?

Disclosure is required under specific statutes, but also justified more generally in the 
public interest in order to prevent or detect some crimes. The GMC states that102

Such a situation might arise, for example, if a disclosure would be likely to be necessary for the 
prevention, detection or prosecution of serious crime, especially crimes against the person. 
When victims of violence refuse police assistance, disclosure may still be justified if others 

https://www.ama-assn.org/delivering-care/ethics/confidentiality
https://www.ama-assn.org/delivering-care/ethics/confidentiality
https://www.wma.net/policies-post/wma-international-code-of-medical-ethics/
https://www.wma.net/policies-post/wma-international-code-of-medical-ethics/
https://www.wma.net/wp-content/uploads/2021/04/ICoME-Apr2021_public-consultation-210427.docx
https://www.wma.net/wp-content/uploads/2021/04/ICoME-Apr2021_public-consultation-210427.docx
https://www.wma.net/wp-content/uploads/2021/04/ICoME-Apr2021_public-consultation-210427.docx
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103.	Department of Health, above n.69 at p. 35 and above n.70 at p. 9.
104.	Care Act 2014 Explanatory Notes, https://www.legislation.gov.uk/ukpga/2014/23/section/45/

enacted?view=interweave (accessed 6 November 2021).
105.	NHS England and NHS Improvement, ‘Safeguarding Policy’, 2019, p. 14, https://www.eng-

land.nhs.uk/wp-content/uploads/2019/09/safeguarding-policy.pdf (accessed 6 November 
2021).

106.	op.cit., at p. 15 clause 11.5.5.

remain at risk, for example from someone who is prepared to use weapons, or from domestic 
violence when children or others may be at risk.

DH guidance documents support the distinction between crime and serious crime, and 
while a definitive list is not possible, some detail is given:103

The definition of serious crime is not entirely clear. Murder, manslaughter, rape, treason, 
kidnapping, child abuse or other cases where individuals have suffered serious harm .  .  .

‘Serious crime’ is not clearly defined in law but will include crimes that cause serious physical 
or psychological harm to individuals .  .  .

Guidance failing to use the word ‘serious’ when discussing crime is assessed as being 
inconsistent with the reference documents

Is safeguarding explained?

In England, the Care Act 2014 places a statutory duty on local authorities to act upon 
concerns in relation to a person at risk of abuse or neglect because of their need for care 
or support. Section 45 of the Act requires that a person from whom information has been 
requested by a Safeguarding Adults Board Review ‘must comply with the request’ if 
certain criteria relating to the purpose of the request are met. The Explanatory Notes to 
the legislation104 refer to a general practitioner (GP) who provided medical advice or 
treatment to an adult who is the subject of a review. NHS England has a safeguarding 
policy which states that professionals should refer to their own professional (sic) body’s 
advice regarding information sharing,105 but the examples given relate to regulatory 
rather than professional bodies including the GMC’s advice on protecting children and 
young people, and the NMC Code, which does not contain advice and never has. The 
policy states ‘seven golden rules’ for information sharing, including:106

Information sharing should be by consent where appropriate, and, wherever possible, respect 
the wishes of those who have not consented to share confidential information. Information may 
be shared without consent if it is believed, based on the facts of the case, that lack of consent 
can be overridden in the public interest.

Despite the provisions of Section 45, this clause appears to rely on public interest, but 
there is no further explanation of how this is to be considered. The following clause in 

https://www.legislation.gov.uk/ukpga/2014/23/section/45/enacted?view=interweave
https://www.legislation.gov.uk/ukpga/2014/23/section/45/enacted?view=interweave
https://www.england.nhs.uk/wp-content/uploads/2019/09/safeguarding-policy.pdf
https://www.england.nhs.uk/wp-content/uploads/2019/09/safeguarding-policy.pdf
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108.	General Medical Council, ‘Adult Safeguarding’, 2020, https://www.gmc-uk.org/ethical-guid-

ance/ethical-hub/adult-safeguarding (accessed 6 November 2021).
109.	Social Care Institute for Excellence, ‘Safeguarding Adults: Sharing Information’, 2019, 

https://www.basw.co.uk/system/files/resources/sharing-information.pdf (accessed 6 
November 2021).

110.	op.cit., at p. 12.
111.	Cave, ‘Disclosure of Confidential Information to Protect the Patient’.
112.	This guidance from the Social Care Institute for Excellence lies outside the scope of this 

article and has not been fully assessed. In addition to offering a different understanding about 
whether a professional can disclose without consent where there is coercion, the guidance 
offers inconsistent advice about crime: disclosure can be made to prevent a crime but also 
where a serious crime has been committed. This document may be significantly important for 
Social Workers as their regulator SWE offers no guidance on confidentiality.

the NHS policy appears clearer in stating that the interests and well-being of the indi-
vidual should be considered, although they are not determinative:107

It is important to consider the safety and well-being of the individual concerned, as well as 
others who may be affected by their actions.

GMC guidance on safeguarding for adults is consistent with its general guidance on 
confidentiality. A link to a case study at the bottom of the web page entitled ‘Should a 
doctor disclose evidence of abuse without the patient’s consent?’108 linking to the con-
fidentiality guidance gives the answer that the patient’s decision should be respected, 
even though the doctor considers that the patient may be left at risk of serious harm, 
maintaining a high threshold for disclosure. However, a link on the GMC adult safe-
guarding webpage leads to the Social Care Institute for Excellence which appears 
more concerned that109

Some frontline staff and managers can be over-cautious about sharing personal information, 
particularly if it is against the wishes of the individual concerned. They may also be mistaken 
about needing hard evidence or consent to share information. The risk of sharing information is 
often perceived as higher than it actually is.

This resource also suggests that a capacitous patient’s refusal to allow disclosure can 
reasonably be overridden if ‘they may be under duress or being coerced’.110 Cave offers 
a detailed analysis on this point, concluding that a person’s autonomous decision-making 
ability impaired by duress falls outside the definition of incapacity in the MCA, and a 
decision to disclose confidential information against the wishes of, but in the interests of, 
a patient is a jurisdiction limited to the High Court.111 Guidance suggesting that a health-
care professional can make this decision risks advising unlawful disclosure.112 
Safeguarding vulnerable adults is clearly a special case requiring additional ethical con-
siderations and legal frameworks in the four UK countries, and while much of the discus-
sion here relates to the profession of Social Workers, adult safeguarding is clearly a 

https://www.gmc-uk.org/ethical-guidance/ethical-hub/adult-safeguarding
https://www.gmc-uk.org/ethical-guidance/ethical-hub/adult-safeguarding
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Work’, https://www.hse.gov.uk/simple-health-safety/risk/index.htm (accessed 31 December 
2021).

115.	Health and Care Professions Council, ‘Standards of Conduct, Performance and Ethics’, 2016, 
para. 5.2 p. 7, https://www.hcpc-uk.org/standards/standards-of-conduct-performance-and-
ethics/ (accessed 6 November 2021).

116.	HCPC, Disclosing information without consent. https://www.hcpc-uk.org/standards/meeting-
our-standards/confidentiality/guidance-on-confidentiality/disclosing-information-without-
consent/ (accessed 6 November 2021).

significant issue for all health care practice. As far as the framework of assessment for 
this article is concerned, the question is whether the specific provisions of safeguarding 
have been fully explained.

Framework assessment of regulators’ guidance

Detailed application of the framework to individual regulators can be found in Table 2 
and supplementary files. There is a large variation in size between regulators, from the 
General Chiropractic Council (GCC) at just over 3,000 to the NMC which, at over 
700,000 registrants, is responsible for over 40% of the total registered healthcare work-
force. The issue of confidentiality applies to all and is recognized in codes and standards. 
With the exception of the NMC, all regulators provided extra guidance although this is 
of variable quality. Surprisingly, few linked or referred to DH guidance,113 and only the 
GCC provides a link to GMC guidance. Almost all regulators fail to inform registrants 
about which statutes require disclosure, with only the GMC providing a list.

All regulators, with the exception of Social Work England (SWE) and the NMC, 
attempt to explain public interest, but the important general public interest in maintaining 
confidential health services is omitted by all except the GMC and the GCC. There is, 
therefore, a risk that registrants guided to considerations on disclosure only as they apply 
to an individual patient may apply a lower threshold.

The level of harm to be avoided is generally not made clear by regulators. The GMC 
and DH guidance is clear that harm must be serious. Some regulators, for example, the 
GCC, are inconsistent in their use of the word ‘serious’, while others such as the GDC 
and General Osteopathic Council (GOsC) refer to serious risk instead of serious harm. 
This is curious as assessment of risk commonly includes consideration of both impact 
and likelihood. In risk management, the word ‘risk’ refers to the likelihood of a hazard 
causing harm, and so a serious risk might be taken to mean that the harm is likely rather 
than its consequences severe.114 The HCPC Standards document refers to harm instead 
of serious harm,115 but additional guidance from the same regulator differs on this point, 
stating that public interest disclosure might be in ‘circumstances where disclosing the 
information is necessary to prevent a serious crime or serious harm to other people’.116 
None of the guidance documents elaborate on the nature of the harm.

An area of significant concern is that many regulators fail to make clear the differ-
ences between public interest disclosures to prevent harm to others and to prevent harm 

https://www.hse.gov.uk/simple-health-safety/risk/index.htm
https://www.hcpc-uk.org/standards/standards-of-conduct-performance-and-ethics/
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118.	HCPC Disclosing information without consent, https://www.hcpc-uk.org/standards/meeting-
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119.	GDC, above n. 64 at p. 41.
120.	General Pharmaceutical Council. Focus on safeguarding children and vulnerable adults, 

https://www.pharmacyregulation.org/regulate/article/focus-safeguarding-children-and-vul-
nerable-adults (accessed 30 December 2021).

to the patient. In some guidance, these two quite different considerations are conflated, 
with the result that patient-benefitting considerations allow paternalistic disclosure at too 
low a threshold. For example, the HCPC advice is contradictory between its documents. 
Their standards state that ‘You must only disclose confidential information if:117

•• you have permission;
•• the law allows this;
•• it is in the service user’s best interests; or
•• it is in the public interest, such as if it is necessary to protect public safety or pre-

vent harm to other people’.

The ‘or’ at the end of the third clause above implies that only one of the bullet pointed 
criteria needs to be met in order to justify disclosure. The standard clearly states that 
disclosure must be made in the service users’ best interests, inconsistent with both the 
GMC and DH guidance, but the additional guidance document does not mention a capac-
itous patient’s best interests and refers to serious harm.118 The GDC states that ‘In excep-
tional circumstances, you may be justified in releasing confidential patient information 
without their consent if doing so is in the best interests of the public or the patient’.119 The 
GOsC, General Pharm Council (GPhC), NMC (in its Code), and SWE all fail to make 
the distinction clear.

Disclosure to prevent serious crime is discussed in some documents, but others fail to 
make the distinction between crime and serious crime or use the word ‘serious’ inconsist-
ently. The GPhC has two references to crime, one accompanied by the word ‘serious’ and 
one without. Other regulators, for example, the GDC, are consistent in their use of the 
word serious but have no detail to assist registrants in their application of the word. The 
GCC does not mention serious crime but instead uses the example of not informing a 
patient of a disclosure where he is a suspect in a criminal investigation.

Safeguarding is a serious and specific issue, and all regulators discuss this albeit some 
discussions lack depth. Only the GMC and the GDC have additional guidance, and the 
GDC guidance lacks detail. The GPhC has links to an in-house journal article which 
gives some information and case studies and provides links to government safeguarding 
guidance from the four countries of the United Kingdom.120 The NMC and SWE provide 
very little detail other than the most general statements in their codes of conduct.

https://www.hcpc-uk.org/standards/standards-of-conduct-performance-and-ethics/
https://www.hcpc-uk.org/standards/standards-of-conduct-performance-and-ethics/
https://www.hcpc-uk.org/standards/meeting-our-standards/confidentiality/guidance-on-confidentiality/disclosing-information-without-consent/
https://www.hcpc-uk.org/standards/meeting-our-standards/confidentiality/guidance-on-confidentiality/disclosing-information-without-consent/
https://www.hcpc-uk.org/standards/meeting-our-standards/confidentiality/guidance-on-confidentiality/disclosing-information-without-consent/
https://www.pharmacyregulation.org/regulate/article/focus-safeguarding-children-and-vulnerable-adults
https://www.pharmacyregulation.org/regulate/article/focus-safeguarding-children-and-vulnerable-adults
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121.	Social Work England, ‘Professional Standards’, 2019, https://www.socialworkengland.org.
uk/media/1640/1227_socialworkengland_standards_prof_standards_final-aw.pdf (accessed 
6 November 2021).

122.	Social Care Institute for Excellence, ‘Safeguarding Adults: Sharing Information’, 2019, 
https://www.basw.co.uk/system/files/resources/sharing-information.pdf (accessed 6 
November 2021).

123.	British Association of Social Workers, ‘The Code of Ethics for Social Work’, 2014, https://
www.basw.co.uk/system/files/resources/Code%20of%20Ethics%20Aug18.pdf (accessed 6 
November 2021).

124.	Snelling, ‘Can the Revised UK Code Direct Practice?’.
125.	Nursing and Midwifery Council, ‘The Code: Professional Standards of Practice and Behaviour 

for Nurses, Midwives and Nursing Associates’, 2018, https://www.nmc.org.uk/globalassets/
sitedocuments/nmc-publications/nmc-code.pdf (accessed 6 November 2021).

As demonstrated by application of the framework for analysis, apart from the GMC, 
none of the health professional regulators surveyed produced documents which are fully 
consistent with the reference documents. Generally, the regulators’ positions as expressed 
in their codes and guidance tend to set a lower threshold than the reference documents by 
failing to use the word serious prior to ‘harm’ – for both crime and harm to others, and 
also by allowing public interest disclosure in the best interests of the patient. In both of 
these circumstances, the documents permit disclosure at a significantly lower threshold 
than the reference documents allow, representing a serious departure from the common 
law.

Two regulators which account for almost half of registered professionals in the United 
Kingdom, SWE and the NMC, are particularly poor. SWE is the newest regulator, only 
separating from the HCPC in 2019. Its code is unclear and the single guidance document 
which covers all standards adds very little.121 There is a professional body, the British 
Association of Social Workers (BASW), which describes itself as a ‘professional mem-
bership organisation’ which provides no guidance on confidentiality, although there are 
links to some external documents including the Social Care Institute for Excellence.122 
There is also a Code of Ethics dating from the time when social work was regulated by 
the HCPC. This document has some information about confidentiality but defends dis-
closure on the basis of ethical rather than legal factors which are unclear.123

Previously, the NMC published a range of guidance, but this was removed in 2015 
with the publication of a revised code because the Council considered it unnecessary.124 
Their code, like all others, covers confidentiality but somewhat confusingly. Clause 5.4 
states that ‘you must share necessary information with other health and care profession-
als and agencies only when the interests of patient safety and public protection override 
the need for confidentiality’.125 This statement appears to exclude disclosure to individu-
als and agencies outside health care and social care and states that justification for a 
breach is ‘patient safety and public protection’, implying that both elements are required 
to justify sharing information. A further section is prefaced by the statement that you 
must ‘Raise concerns immediately if you believe a person is vulnerable or at risk and 
needs extra support and protection’. Although it is not overtly stated, presumably this 
section refers to safeguarding and requires registrants to ‘share information if you believe 

https://www.socialworkengland.org.uk/media/1640/1227_socialworkengland_standards_prof_standards_final-aw.pdf
https://www.socialworkengland.org.uk/media/1640/1227_socialworkengland_standards_prof_standards_final-aw.pdf
https://www.basw.co.uk/system/files/resources/sharing-information.pdf
https://www.basw.co.uk/system/files/resources/Code%20of%20Ethics%20Aug18.pdf
https://www.basw.co.uk/system/files/resources/Code%20of%20Ethics%20Aug18.pdf
https://www.nmc.org.uk/globalassets/sitedocuments/nmc-publications/nmc-code.pdf
https://www.nmc.org.uk/globalassets/sitedocuments/nmc-publications/nmc-code.pdf
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126.	op.cit., at clause 17.2.
127.	Nursing and Midwifery Council, ‘Safeguarding’, 2018, https://www.nmc.org.uk/standards/

guidance/safeguarding/ (accessed 6 November 2021).
128.	Royal College of Nursing, ‘Confidentiality’, 2019, https://www.rcn.org.uk/get-help/rcn-

advice/confidentiality (accessed 6 November 2021).
129.	The HSCIC (now renamed NHS Digital) states on their webpage that ‘We are the national 

provider of information, data and IT systems for commissioners, analysts and clinicians in 
health and social care’. https://www.gov.uk/government/organisations/health-and-social-
care-information-centre (accessed 6 Nov 2021). NHS Digital also runs the patient facing 
NHS website where there is very little on confidentiality. https://digital.nhs.uk/ (accessed 6 
Nov 2021). There is little detail in the NHS constitution, see https://www.gov.uk/government/
publications/the-nhs-constitution-for-england/the-nhs-constitution-for-england. The extent to 
which the public understand the laws of confidentiality before they consider whether they 
disclose something is outside the scope of this paper (accessed 6 Nov 2021).

someone may be at risk of harm, in line with the laws relating to the disclosure of infor-
mation’.126 The laws are not specified, and the harm is not ‘serious’. The webpage enti-
tled ‘safeguarding’ states that ‘We’ve removed the safeguarding toolkit and resources 
from our website. This is because it’s not within our remit as a regulator to provide this 
type of guidance on specific practice related issues’.127

The professional bodies for Nurses and Midwives do not provide specific guidance on 
confidentiality. There is nothing on the Royal College of Midwives website, and although 
there is a webpage entitled ‘confidentiality’ at the Royal College of Nursing website,128 
it simply provides links to the NMC Code, which contains no guidance, the DH 
Confidentiality Code of Practice, and the Health and Social Care Information Centre 
(HSCIC)129 with the instruction to search for ‘confidentiality’. After some searching, the 
HSCIC guide to confidentiality in health care and social care and a further document of 
references can be located.

Discussion

Taken together, these assessments support the Law Commission’s view that the quality 
of some health professional regulatory guidance is poor. Where it is provided, guid-
ance frequently misrepresents the law as explained in the reference documents used in 
this article. Remarkably, a large number of registered healthcare professionals have no 
readily available access to any guidance on confidentiality from the organizations 
which regulate them, represent them, or promote their professional practice. The 
results of the analysis undertaken in this article raise serious issues about the accuracy 
and consistency of professional guidelines, specifically their relationship with the 
common law and their impact on professional practice and education. It also raises an 
important general point about the quality of professional regulation, especially in rela-
tion to the issuing of guidance.

Professional guidelines and common law

The DH Code of Practice is clear that its provisions, which arguably set the highest 
threshold for disclosure of the reviewed documentation, apply not only to 

https://www.nmc.org.uk/standards/guidance/safeguarding/
https://www.nmc.org.uk/standards/guidance/safeguarding/
https://www.rcn.org.uk/get-help/rcn-advice/confidentiality
https://www.rcn.org.uk/get-help/rcn-advice/confidentiality
https://www.gov.uk/government/organisations/health-and-social-care-information-centre
https://www.gov.uk/government/organisations/health-and-social-care-information-centre
https://digital.nhs.uk/
https://www.gov.uk/government/publications/the-nhs-constitution-for-england/the-nhs-constitution-for-england
https://www.gov.uk/government/publications/the-nhs-constitution-for-england/the-nhs-constitution-for-england
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130.	See A. Samanta, J. Samanta and J. Beswick, ‘Responsible Practice or Restricted Practice? An 
Empirical Study of the Use of Clinical Guidelines in Medical Negligence Litigation’, Medical 
Law Review 29(3) (2021), pp. 205–232.

131.	GMC, above n.71 at p. 32.
132.	Samanta et al., ‘Responsible Practice or Restricted Practice’.

all professionals but also to all staff. However, the inconsistency between published 
guidance from different health professional regulators revealed by this analysis raises an 
important issue about the precise application of the common law on confidentiality. 
Strictly speaking, the decision in W v Edgell, in interpreting (and endorsing) guidance 
published by the GMC, only applies to medical professionals. The common law duty of 
confidence clearly exists independently from the guidance of health professional regula-
tors. That is, the duty of confidentiality and justified departures from it draw their ulti-
mate authority from the law and not professional regulation. However, in terms of 
identifying the scope of the duty and exceptions to it, the relationship between the com-
mon law and professional regulation is of greater importance and creates some uncer-
tainty about what standards different healthcare professionals would be held to – the 
common law (as significantly informed by GMC guidance) or the guidance of their own 
regulators (which is different).

This uncertainty is not just of academic and legal interest but could present problems 
in practice. The purpose of guidelines, understood more widely as part of evidence-based 
healthcare practice, is to guide and inform practice not to direct it.130 Issues of confiden-
tiality are complex, and a close reading of the reference documents, which inform and 
guide healthcare professionals to make decisions, identifies examples of caveats such as 
the word ‘usually’.131 Even in the specific guidance provided for doctors by the GMC, 
there is no detail about what ‘unusual’ circumstances might justify disclosure, and nei-
ther is there an extensive resource of case law so that a health care professional is able to 
predict with confidence how they might be called to account for their decision. The pri-
mary purpose of the guideline is to assist practitioners in making ethical and lawful deci-
sions, not to act as the authoritative resource to decide, long after a difficult decision is 
taken, whether the law or a professional code has been violated. However, guidelines are 
highly likely to be consulted in Court or at a fitness to practise hearing in the event of a 
decision being contested.132 The internal inconsistency in documents from a single regu-
lator, inconsistency between documents applied to a single regulator, and the wholesale 
absence of guidance altogether could all prove deeply problematic prospectively and 
retrospectively.

Could a registrant of the GDC face an action for breach of confidence based on unjusti-
fied disclosure as understood in the DH and GMC documents, despite following the 
standards and guidelines provided by their professional regulator? What of the HCPC 
registrant who followed their standards but not their guidance? Or the registered nurse 
who has no specific guidance at all provided by their regulator or professional body? 
Where disclosure decisions are taken jointly within multidisciplinary teams, which pro-
fessional guidance will be used to justify a decision, and which would be referred to by 
the Court? While it is likely that judges would be reluctant to rule against professionals 
who act in line with the guidance of their own professional regulator, nevertheless, where 
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133.	A recent research paper published by the Professional Standards Authority investigating 
perspectives on consistency in healthcare regulation used confidentiality as a case study to 
prompt discussion. The case referred to codes rather than guidelines but articulated some 
arguments for sameness and difference for different approaches to confidentiality between 
professions. Importantly, the concluded that sameness and difference between regulators 
need to be justified. S. Christmas, F. Fylan and A. Cribb, ‘Patient, Carer and Professional 
Perspectives on the Principle of Consistency in Health and Social Care Regulation’, 2021, 
https://www.professionalstandards.org.uk/docs/default-source/publications/research-paper/
does-consistency-between-regulators-matter.pdf?sfvrsn=fbcc4920_4 (accessed 6 November 
2021).

134.	Much of the research on patient attitudes to confidentiality relates to areas where develop-
ments in technology reveal new areas where existing law cannot easily be applied, for exam-
ple, genetic information and electronic patient records facilitating research, See C. Papoutsi, 
J.E. Reed, C. Marston, R. Lewis, A. Majeed and D. Bell, ‘Patient and Public Views about 
the Security and Privacy of Electronic Health Records (EHRs) in the UK: Results from a 
Mixed Methods Study’, BMC Medical Informatics and Decision Making 15(1) (2015), pp. 
1–15, and S. Patil, H. Lu, C.L. Saunders, D. Potoglou and N. Robinson, ‘Public Preferences 
for Electronic Health Data Storage, Access, and Sharing – Evidence from a Pan-European 
Survey’, Journal of the American Medical Informatics Association 23(6) (2016), pp. 
1096–1106.

this is inconsistent with the common law, this risk cannot be discounted. At the very least, 
such uncertainty is undesirable from the perspective of practitioners faced with difficult 
disclosure dilemmas and from patients unsure how their information might be disclosed.

Or should the law permit different standards for different professions? This may 
sound problematic, but one area where different practices might be appropriate is in 
terms of the public interest in maintaining confidential services. It could be argued that 
there is a weaker public interest in maintaining a confidential service in respect of profes-
sionals who do not treat the whole person but rather a single condition of part of the body, 
for example, osteopaths.133 In this case, different standards of practice could be justified, 
accounting for the generally lower threshold for disclosure from regulators of healthcare 
professional groups outside medicine. The relationships between patients and different 
categories of health workers, including professionals, are not identical, and it is unknown 
whether patients expect the same level of confidentiality in relation to disclosure from a 
doctor or a podiatrist, for example, or whether the apparent difference in regulatory 
regime is understood.134 In the absence of clearly written guidelines for all professionals, 
similar in quality and extent to the GMC guidelines, settling the question about what 
standards non-medical healthcare professionals are to be held to will require a series of 
cases or legislative review. A more pragmatic alternative would be for each regulator to 
review and revise its guidance to ensure it accords with the common law, or if not, to 
clearly justify reasons for difference.

Impact on professional practice and education

Regulators’ professional guidelines are very important documents, used in practice and 
teaching and contributing to important benchmarks for ethico-legal decision-making and 

https://www.professionalstandards.org.uk/docs/default-source/publications/research-paper/does-consistency-between-regulators-matter.pdf?sfvrsn=fbcc4920_4
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nmc.org.uk/globalassets/sitedocuments/standards-of-proficiency/nurses/future-nurse-profi-
ciencies.pdf (accessed 6 November 2021).

136.	Montgomery v Lanarkshire [2015] UKSC 11.
137.	For example, in some public health provisions like the ban on smoking in public places, 

though even here the distinction is blurred. See P.C. Snelling, ‘The Subversion of Mill and the 
Ultimate Aim of Nursing’, Nursing Philosophy 19(1) (2018), e12201.

138.	Professional Standards authority, ‘The Standards of Good Regulation’, 2019, p. 1, https://
www.professionalstandards.org.uk/docs/default-source/publications/standards/standards-of-
good-regulation-2018-revised.pdf?sfvrsn=ce597520_11 (accessed 6 November 2021).

139.	Op.cit., p. 1.
140.	The Medical Act 1983 (as amended) sets out the objectives of the GMC, including ‘to pro-

mote and maintain proper professional standards and conduct for members of that profes-
sion’. The Nursing and Midwifery Order 2001 states that ‘The principal functions of the 
Council shall be to establish from time to time standards of education, training, conduct and 
performance for nurses and midwives and to ensure the maintenance of those standards’. The 
GMC interprets its function as providing extensive guidance, and the NMC interprets theirs 
as providing virtually none.

professional identity. Registrants and students are entitled to have confidence in their regu-
lators to provide detailed and accessible documents to guide their practice.135 The low 
threshold for disclosure articulated by many of the guidelines reviewed represent a pater-
nalistic approach to overruling competent wishes of patients which conflict with funda-
mental philosophical and stated policy imperatives emphasizing patient autonomy, the 
importance of which has been recently re-emphasized by the UK Supreme Court in relation 
to information giving prior to consent.136 Unjustifiably equating considerations of benefit 
– or avoiding harm – to patients and others over-simplifies a complex and important dis-
tinction which is maintained elsewhere,137 and it is unclear from simply reviewing the 
published guidance whether regulators intend the subtle distinctions revealed by close 
reading or whether they are simply errors. Healthcare professionals and educators are enti-
tled to clarity on this point, but more importantly, without this clarity, patients will have 
little confidence in the standards of practice of those treating and caring for them

Role and quality of professional regulation

The framework used in this article has identified inconsistency in the amount and content 
of guidelines on the narrow question of public interest disclosure. Though this is of inter-
est in its own right, it also raises questions about the quality of guidelines issued in other 
areas of professional practice. Recently revised Standards for Good Regulation138 detail 
the PSA’s ‘expectations about the outcomes it requires from regulators and their approach 
to their work’. These note that ‘The Standards are informed by the Authority’s principles 
of good regulation which states that regulators should act in a way which is [.  .  .] consist-
ent’.139 This consistency in purpose is recognized in enabling legislation yet with signifi-
cant differences in interpretation.140 The standards are used during performance reviews 
of the 10 overseen regulators. Standards six and seven state that
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141.	Professional Standards Authority, ‘Performance Review 2019-2020. Nursing and 
Midwifery Council’ 2021, https://www.professionalstandards.org.uk/docs/default-source/
publications/performance-review—nmc-2019-20.pdf?sfvrsn=cbc4920_0 (accessed 6 
November 2021).

142.	Section 25 and 26 of the National Health Service Reform and Health Care Professions Act 
2002 (as amended).

143.	The PSA publishes a small amount of professional guidance, for example, on Clear Sexual 
Boundaries, https://www.professionalstandards.org.uk/docs/default-source/publications/ 
policy-advice/sexual-boundaries-responsibilities-of-healthcare-professionals-2008.
pdf?sfvrsn=a8c77f20_8 (accessed 6 November 2021).

144.	Law Commissions, above n.48 at pp. 103, 105.
145.	F. Caldicott, ‘The Information Governance Review’, 2013, https://assets.publishing.ser-

vice.gov.uk/government/uploads/system/uploads/attachment_data/file/192572/2900774_
InfoGovernance_accv2.pdf (accessed 6 November 2021).

Standard six: The regulator maintains up-to-date standards for registrants which are kept 
under review and prioritise patient and service user centred care and safety.

Standard seven: The regulator provides guidance to help registrants apply the standards and 
ensures this guidance is up to date, addresses emerging areas of risk, and prioritises patient and 
service user centred care and safety.

All of the statutory regulators whose guidance has been evaluated have been assessed 
by the PSA as meeting the Standards for Good Regulation. The regulator with the poor-
est record on guidance, according to the assessments in this article, is the NMC which 
was last reviewed in 2019–2020. In that review,141 much of the commentary about guid-
ance concerns developments made necessary by the Covid-19 pandemic. The standard 
was judged met.

There is nothing in the legislative framework142 of the PSA which identifies that its 
function includes the provision of guidance of a general nature, but a small number of 
documents are provided, produced by its predecessor, the Council of Health Regulatory 
Excellence.143 The Law Commissions Report envisaged a role for the PSA in regulating 
guidance:144

However, we do consider that the Professional Standards Authority, through its duty to promote 
co-operation, should play a role in identifying areas where a common or shared approach by the 
regulators might be useful in relation to the issuing of codes and guidance

The solution to this lies in greater joint working (including joint guidance where appropriate) 
and the Professional Standards Authority identifying such discrepancies

In relation to the specific issue of the reliance of implied consent for the sharing of 
information, the Information Governance Review145 recommended that the professional 
healthcare regulators should agree and publish guidance, commissioned by the PSA. 
This was not undertaken.
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146.	NMC Appeals against panel decisions, https://www.nmc.org.uk/ftp-library/appeals-res-
toration/appeals-against-panel-decisions/ (accessed 30 December 2021). Section 29 of the 
National Health Service Reform and Health Care Professions Act 2002 allows the PSA to 
refer cases decided by regulators to the High Court where it considers that the decision is not 
sufficient (whether as to a finding or a penalty or both) for the protection of the public.

147.	P. Snelling, ‘The Metaethics of Nursing Codes of Ethics and Conduct’.

There are remedies available. Outside legislative reform, the statutory regulators, 
guided by the PSA annual reviews, should review their guidance on confidentiality 
to ensure that it is consistent with the reference documents. This should, at mini-
mum, refer to the reference documents which, it is clear, apply to all professional 
groups. Our findings in this article demonstrate that the quality of regulators’ guid-
ance in relation to public interest disclosure is in some cases poor, and it cannot be 
assumed that other areas of guidance accurately represent lawful professional prac-
tice. From the perspective of a healthcare professional, poor quality and inconsistent 
guidance impairs practice, and findings of fitness to practise panels which refer to 
inaccurate guidance in any area of professional practice could result in appeals to the 
High Court.146 The PSA is clearly highly influential here and should instigate, with 
appropriate regulatory and professional bodies, a review of the provision of profes-
sional guidance. Guidance on general matters, those which apply to the professional 
practice of all registrants, could fall within the jurisdiction of the PSA, and this could 
be extended to cover other professions currently lying outside statutory regulation, 
for example, psychotherapists, whose practice in the United Kingdom is guided by 
over 40 Codes of Conduct.147 Public consultation on which aspects of confidentiality 
can justifiably differ between professional groups should be augmented by academic 
research.

The specific issue of guidance on public interest disclosure is an example of a wider 
problem. The UK Government is currently undertaking further reviews of professional 
regulation, and while the provision of guidance, shelved by previous reviews, does not 
feature in legislative intent, the provision of guidance should be reinstated with the 
requirement that guidance should be a duty and not a power of regulators, as recom-
mended by the Law Commissions. This is not inconsistent with PSA proposals for a 
single professional register and core standards and would ensure greater consistency 
across professional groups in relevant areas of professional practice and would require 
legislation. The draft legislation produced by the Law Commissions, and accepted in 
principle by the Government, should be reviewed and revised to take account of the PSA 
recommendations.

Conclusion

Confidentiality is critically important to the effective functioning of trusting thera-
peutic relationships. This has long been reflected in classic codes of medical ethics, 
even if the call for an absolute duty has never been realistic or desirable. The tension 
between respecting privacy and preventing harm has informed the development of the 
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common law duty of confidentiality and permitted public interest disclosures. In W v 
Egdell,148 the Court of Appeal endorsed the applicable GMC guidance in justifying 
disclosure to prevent real risk of serious harm to others. As with other areas of medi-
cal law, Courts have utilized the guidance of professional regulators in framing the 
detail of legal duties. The lack of confidentiality case law since Egdell might suggest 
a clear and settled area. However, when examined against specific GMC and DH 
guidance, and with reference to five key questions, guidance from eight health profes-
sional regulators reveals significant and unexplained differences which create uncer-
tainty for practitioners. A significant number of healthcare professionals have no 
detailed guidance on confidentiality from their own professional regulators or profes-
sional bodies. This failure to guide practitioners in their application of a complex and 
important area of law could lead to errors which could harm patients and profession-
als, as well as public confidence in the regulatory regime which has allowed this 
unsatisfactory position.

While the legally prescribed purposes of health professional regulators are clearly 
articulated, there is wide variation in interpretation, and the competence with which 
they are caried out is not assured, to the detriment of professional practice and public 
confidence. In the examples discussed here, these shortcomings are not addressed by 
professional bodies. A half-hearted approach from Government to regulatory reform 
has contributed to a lacuna in the legal framework of practice, and patients and pro-
fessionals are entitled to expect that this is filled with clear and appropriately consist-
ent guidance. Two key proposals would go some way to addressing this situation. 
First, as set out by the Law Commission, a new unifying statute for health profes-
sional regulators should regard the provision of explanatory guidance as a duty rather 
than a power. Second, the PSA should assume a greater role in the provision of guid-
ance, be clearer about expectations, and be more robust in its reviews of regulators. 
This seems especially important given the current direction of regulatory reform with 
its emphasis on upstream regulation and the promotion of professionalism. These sug-
gestions can be addressed through legislation and should include, as suggested by the 
Law Commissions, collaboration with professional bodies, whose current perfor-
mance can only be addressed, if they see fit, by their members. Without correction, 
the current position of inconsistency in confidentiality guidance maintains the risk of 
unlawful professional practice being encouraged, to the detriment of patients and 
professionals.
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